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Chapter 2 

Consular and Judicial Assistance and Related Issues 



A. CONSULAR NOTIFICATION, ACCESS, AND ASSISTANCE 
1. Uniform Law Commission 

On September 12, 2012, U.S. Department of State Legal Adviser Harold H. Koh sent a letter 
to the Uniform Law Commission ("ULC") expressing support for the ULC's work on a uniform 
state law on consular notification requirements. Set forth below is the body of Mr. Koh's 
letter to John A. Sebert, Executive Director of the ULC, and Grant Callow, Chair of the ULC's 
Study Committee on Implementation of Consular Notification Requirements. The letter is 
available at www.state.qov/s/l/c8183.htm . Further information on the ULC's work on a 
uniform state law on consular notification is available on its website at 
www, uniformlaws. orq/Committee. aspx?title=Article%2036%20of%20the%20Vienna%20Con 
vention%20on%20Consulor%20Relations. 



* * * * 

I write to thank you and the Uniform Law Commission (ULC) for the work of the Study 
Committee on Implementation of Consular Notification Requirements and to express our strong 
support for a uniform law on this topic. The Department of State has long worked through a 
variety of means to raise domestic awareness and understanding of our international obligations 
to provide consular notification and access (CNA) in cases in which foreign nationals are 
arrested or detained in the United States, and we consider the ULC's work on this issue to be an 
invaluable contribution to this effort. 

The consular notification and access rules codified in Article 36 of the Vienna 
Convention have been the law of the land for over forty years, when the United States ratified the 
Vienna Convention, and they are obligations with which federal, state, and local government 
authorities must comply. In this regard, the Vienna Convention and the consular notification and 
access rules found in many of our bilateral consular conventions are rather exceptional, in that it 
is often not the federal government but individual law enforcement officers in state and local 
jurisdictions across the country who are implementing these rules in actual cases every day. 

While we believe that generally our law enforcement officers do a good job of 
complying, we know that we do not have a perfect track record. Non-compliance is especially 
likely at the state and local levels, and this is largely attributable to a lack of awareness of the 
obligations. At the federal level, thanks to federal regulations, training, and written guidance, 
federal authorities are more likely to be aware of and understand their obligations. Uniform state 
legislation would play a similar role in informing state and local law enforcement both of what 
their CNA obligations are and how best to comply with them. 
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Again, we sincerely appreciate the work of the Study Committee to date, and we would 
welcome the referral of this issue to a drafting committee. The Department stands ready to assist 
the ULC as this effort moves forward. 

* * * * 

2. Avena Implementation and Related Issues 
a. Legislation 

In 2012, the U.S. Senate continued to consider legislation that would facilitate compliance 
with the consular notification and access provisions of the Vienna Convention on Consular 
Relations ("VCCR") and comparable bilateral agreements. Much of the text of the bill 
introduced in 2011 by U.S. Senator Patrick Leahy entitled the "Consular Notification 
Compliance Act," or CNCA, was incorporated into section 7090 of the State, Foreign 
Operations, and Related Agencies Appropriations Act, Fiscal Year 2013 (S. 3241), as 
reported by the Senate Appropriations Committee. The Senate Appropriations Committee's 
Report on the bill noted the key differences from the CNCA text, namely its omission of 
Section 3 of the CNCA, "which set forth practical guidance for compliance with U.S. consular 
notification and access obligations." The Committee explained that it wanted to "encourage 
the work already being done by the Judicial Conference's Committee on Rules of Practice 
and Procedure and the Uniform Law Commission to facilitate compliance with the Vienna 
Convention by Federal, State, and local officials." Report 112-172, to accompany S.3241 at 
68-69 (May 24, 2012), available at www. Qpo. QOv/fdsvs/pkp/CRPT-l llsrptl 72/pdf/CRPT- 
112srptl72.pdf . 

For background on efforts to facilitate compliance with the VCCR, as well as the ruling of 
the International Court of Justice ("ICJ") in the Case Concerning Avena and Other Mexican 
Nationals (Mex. v. US.), 2004 I.C.J. 12 (Mar. 31) ("Avena"), see Digest 2004 at 37-43; Digest 
2005 at 29-30; Digest 2007 at 73-77; Digest 2008 at 35, 153, 175-215, Digest 2011 at 11-23. 
For more information on the State Department's outreach efforts to members of local law 
enforcement to ensure their awareness of consular notification requirements, see the 
website of the Bureau of Consular Affairs at 
http://travel.state.gov/law/consular/consular 753.html . 



b. State court actions to comply with Avena 

On September 19, 2012, the Nevada Supreme Court reversed the denial of a petition for 
post-conviction relief on a writ of habeas corpus for one of the Mexican nationals whose 
sentence to death was at issue in Avena. In Gutierrez v. Nevada, the Nevada Supreme court 
remanded the case of Carlos Gutierrez, finding that he "arguably suffered actual prejudice 
due to [a] lack of consular assistance." The court concluded that Carlos Gutierrez was 
entitled to an evidentiary hearing "regarding his ability to overcome the procedural bars to 
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further consideration of his death sentence." Excerpts from the court's opinion appear 
below. The full text of the opinion is available at www.state.qov/s/l/c8183.htm . 



* * * * 

Gutierrez's death sentence has been addressed in two other, independent proceedings: (1) in 
Case Concerning Avena and Other Mexican Nationals (Mex. v. U.S.) (Avena), 2004 I.C.J. 12 
(March 31), the International Court of Justice (ICJ) held that the United States violated 
Article 36(l)(b) of the Vienna Convention on Consular Relations, Dec. 14, 1969, 21 U.S.T. 77, 
by failing to inform Gutierrez of his right to consular assistance in defending his capital murder 
charge, id. at 51; and (2) in State v. Gonzalez, Case No. CR96-0562 (Nev. Second Jud. Dist. 
Ct.), the interpreter for the three -judge panel that sentenced Gutierrez to death was convicted of 
perjury for having falsified his credentials at Gutierrez's death penalty hearing. 

Avena addressed the convictions and sentences of 51 Mexican nationals, of whom 
Gutierrez is one. On its face, "[t]he decision in Avena . . . obligates the United States 'to 
provide, by means of its own choosing, review and reconsideration of the convictions and 
sentences of the [affected] Mexican nationals,' 'with a view to ascertaining' whether the 
failure to provide proper notice to consular officials 'caused actual prejudice to the defendant in 
the process of administration of criminal justice.'" Medellin v. Texas (Medellin /), 552 U.S. 
491, 536 (2008) (Stevens, J., concurring) (third alteration in original) (citation omitted) 
(quoting Avena, 2004 I.C.J, at 1153(9); id. at f 121). 

Avena does not obligate the states to subordinate their postconviction review procedures 
to the ICJ ruling. Thus, the Supreme Court has rejected post-conviction claims similar to 
Gutierrez's by two other Avena defendants, Humberto Leal Garcia and Jose Ernesto Medellin, 
holding that "neither the Avena decision nor the President's Memorandum purporting to 
implement that decision constituted directly enforceable federal law," Leal Garcia v. Texas, 
564 U.S. „ 131 S. Ct. 2866, 2867 (2011) (5-4 decision), to which state procedural defauk rules 
must yield. Medellin I, 552 U.S. at 498-99. Nonetheless, in declining to stay Leal Garcia' s and 
Medellin' s executions, the Supreme Court noted that neither had shown actual prejudice to a 
constitutional right due to lack of timely consular access. Medellin v. Texas (Medellin IT), 554 
U.S. 759, 760 (2008) ("[t]he beginning premise for any stay [of execution] . . . must be that 
petitioner's confession was obtained unlawfully," and thus that the petitioner was "prejudiced by 
his lack of consular access"); Leal Garcia, 564 U.S. at ,131 S. Ct. at 2868 (noting that, in 
supporting Leal Garcia' s application for a stay of execution, "the United States studiously 
refuses to argue that Leal was prejudiced by the Vienna Convention violation," and that "the 
District Court found that any violation of the Vienna Convention would have been harmless" 
(citing Leal v. Quarterman, No. SA-07-CA-214-RF, 2007 WL 4521519, at *7 (W.D. Tex. 
Dec. 17, 2007), vacated in part sub nom. Leal Garcia v. Quarterman, 573 F.3d 214, 224-225 
(2009))). And while, without an implementing mandate from Congress, state procedural default 
rules do not have to yield to Avena, they may yield, if actual prejudice can be shown. See 
Medellin I, 552 U.S. at 533, 536-37 & n.4 (Stevens, J., concurring) (discussing Torres v. State, 
No. PCD-04-442, 2004 WL 371 1623 (Okla. Crim. App. May 13, 2004), where the State of 
Oklahoma "unhesitatingly assumed" the burden of complying with Avena by ordering "an 
evidentiary hearing on whether Torres had been prejudiced by the lack of consular notification"; 
Justice Stevens rightly described this burden as "minimal" when balanced against the United 
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States' "plainly compelling interests in ensuring the reciprocal observance of the Vienna 
Convention, protecting relations with foreign governments, and demonstrating commitment to 
the role of international law" (internal quotation marks omitted)). 

Unlike Medellin and Leal Garcia but like Torres, Gutierrez arguably suffered actual 
prejudice due to the lack of consular assistance. The Mexican consulate in Sacramento (the 
closest to Reno, where Gutierrez's death penalty hearing occurred) has provided an affidavit 
swearing that it would have assisted Gutierrez had it been timely notified. Although the form its 
assistance would have taken remains unclear — a deficiency an evidentiary hearing may rectify — 
cases recognize that, "[in addition to providing a 'cultural bridge' between the foreign detainee 
and the American legal system, the consulate may . . . 'conduct its own investigations, file amicus 
briefs and even intervene directly in a proceeding if it deems that necessary." Sandoval v. United 
States, 574 F.3d 847, 850 (7th Cir. 2009) (quoting Osagiede v. United States, 543 F.3d 
399, 403 (7th Cir. 2008)). 

It is apparent that Gutierrez needed help navigating the American criminal system. . . 

* * * * 



B. CHILDREN 
1. Adoption 
a. Russia 



On November 1, 2012, the bilateral agreement between the United States and Russia 
"Regarding Cooperation in Adoption of Children" entered into force. See Digest 2011 at 32- 
36 for a discussion of the background and signing of the agreement in 2011. The Russian 
Duma approved the agreement on July 10, 2012 and the Russian Federation Council 
approved the agreement on July 18, 2012. Russian President Vladimir Putin signed the 
agreement into law on July 28, 2012. See October 18, 2013 media note, available at 
www.state.QO\//r/po/prs/ps/2012/10/199322.htm . Details of the agreement, including the 
full text, are available at adoption. state. gov. 

b. Report on Intercountry Adoption 

In January 2013, the State Department released its Annual Adoption Report to Congress. 
The report is available at http://.adoption. state. qov/content/pdf/fy2012 annual report.pdf . 
The report includes several tables showing numbers of intercountry adoptions by country 



Editor's note: On December 28, 2012, President Putin signed a law that took effect on January 1, 2013 that banned 
the adoption of Russian children by U.S. citizens, barred adoption service providers from assisting U.S. citizens in 
adopting Russian children, and required termination of the U.S. -Russia Adoption Agreement. 
See Bureau of Consular Affairs January 24, 2013 alert regarding Russia, available at 

http://adoption.state.gov/country information/country specific alerts notices.php?alert notice type=alerts&alert 
notice file=russia 10 . Article 17(5) of the U.S. -Russia Adoption Agreement provides that the agreement remains in 
force until one year from the date that one of the Parties informs the other of its intention to terminate. 
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during fiscal year 2012, average times to complete adoptions, and median fees charged by 
adoption service providers. 

c. Intercountry Adoption Universal Accreditation Act ("UAA") 

In December 2012, the Senate passed the Intercountry Adoption Universal Accreditation 
Act of 2012 ("UAA"). The UAA extends the safeguards provided by accreditation and 
oversight of adoption service providers ("ASPs") established in the Intercountry Adoption 
Act of 2000 ("lAA") and the lAA's enforcement mechanisms to U.S. adoptive parents, 
foreign children, and birth families involved in intercountry adoption that do not fall within 
the scope of the Convention on Protection of Children and Co-operation in Respect of 
Intercountry Adoption done at The Hague on May 29, 1993 ("Convention"). Specifically, the 
UAA requires persons providing adoption services for intercountry adoptions from countries 
not party to the Convention to comply with the requirements of title II of the lAA and 
subjects such persons to the enforcement provisions of section 404 of the lAA for civil or 
criminal violations of title II. 

Since the Convention entered into force with respect to the United States on April 1, 
2008, two distinct processing tracks have existed for intercountry adoption under U.S. 
immigration law: the pre-existing "orphan" process and the process established by the lAA 
and the regulations that implement the lAA for children adopted under the Convention. 
While accreditation is a key requirement in Convention cases, prior to the UAA, it was not 
required to provide adoption services in orphan cases. 

When UAA takes effect, any agency or person providing adoption services in Convention 
or orphan cases must be accredited or approved by a Department of State designated 
accrediting entity or be a supervised or exempted provider. Public domestic authorities may 
also provide adoptive services. The accrediting entity monitors the service provider's 
compliance with the applicable standards, investigates and responds to complaints, and 
takes adverse actions. Accredited and approved ASPs must substantially comply with the 
standards in 22 CFR Part 96, including standards concerning ethical practices and 
responsibilities, professional qualification and training for employees, information and fee 
disclosure, licensing and corporate governance, financial and risk management, responses 
to complaints, and record keeping. 

2. Abduction 

a. 2012 Hague Abduction Convention Compliance Report 

In April 2012, the Department of State submitted to Congress its Report on 
Compliance with the Hague Convention on the Civil Aspects of International Child 
Abduction ("Convention") pursuant to 42 U.S.C. § 11611. The report evaluated 



Editor's note: The House passed the bill January 1, 2013, and the President signed the bill 
January 14, 2013. The UAA became Pub. L. 112-276. 
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compliance by treaty partner countries with the Convention. The Convention 
provides a legal framework for securing the prompt return of wrongfully removed or 
retained children to the country of their habitual residence where a competent 
court can make decisions on issues of custody and the child's "best interests." The 
compliance report identifies the Department's concerns about those countries in 
which implementation of the Convention is incomplete or in which a particular 
country's executive, judicial, or law enforcement authorities do not appropriately 
undertake their obligations under the Convention. The 2012 report, covering the 
period January 1, 2011 through December 31, 2011, identified Costa Rica, 
Guatemala, and St. Kitts and Nevis as "Not Compliant with the Convention" and 
named Argentina, Brazil, Ecuador, Panama, and the Bahamas as states 
demonstrating "Patterns of Noncompliance." The report is available at 
http://travel.state.qov/pdf/2012HaqueComplianceReport.pdf . 

b. Entry into force of Hague Convention witli additional U.S. partners 

On May 1, 2012, the 1980 Hague Convention on the Civil Aspects of International Child 
Abduction entered into force between the United States and Singapore. On December 1, 
2012, the Hague Convention entered into force between the United States and Morocco. 
Including Singapore and Morocco, the United States partners with 70 countries under the 
Convention, which establishes a formalized diplomatic channel through which partner 
countries cooperate on international parental child abduction. The Convention establishes 
an internationally recognized legal framework to resolve parental abduction issues and 
addresses where custody cases should be heard. See State Department May 3, 2012 media 
note (regarding Singapore), available at www.state.qov/r/pa/prs/ps/2012/05/189236.htm 
and November 29, 2012 media note (regarding Morocco), available at 
www.state. qov/r/pa/prs/ps/2012/1 1/201224. htm . 

c. Hague Abduction Convention Litigation 

See Chapter 15. C. for discussion of litigation relating to the Hague Convention in 2012 in 
which the United States participated as amicus curiae. 

Cross References 
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